BILL ANALYSIS

Senate Research Center S.B. 1249
76R2929 MCK-D By: Nelson
Hedth Services
3/28/1999
AsFiled

DIGEST

Currently, Texas law does not provide for routine licenang inspections of ambulatory surgical centers
(center). These centers have not received licensing surveys on aroutine basis by the Texas Department of
Hedlth (TDH) since 1993, when Medicare funding was reduced. S.B. 1249 would authorize TDH to
conduct on-gteinspections every three years, and would alow TDH to issue emergency suspensionsand
asess adminigtrative pendties.

PURPOSE

Asproposed, S.B. 1249 authorizesthe Texas Department of Health to ingpect ambulatory surgical centers
every three years and to issue administrative penalties.

RULEMAKING AUTHORITY

This bill does not grant any additiona rulemaking authority to a state officer, ingtitution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 243.006(b), Hedth and Safety Code, to providethat an ambulatory surgical
center (center) licensed by the Texas Department of Hedth (TDH) and certified under Title X V111 of the
Socid Security Act (42 U.S.C. Section 1395 et seq.) issubject to an on-Sitelicensing inspection under this
chapter once every three years while the center maintains the certification. Makes conforming changes.

SECTION 2. Amends Chapter 243, Hedlth and Safety Code, by adding Sections 243.0115, 243.015,
243.016, 243.017, 243.018, 243.019, and 243.020, asfollows:

Sec. 243.0115. EMERGENCY SUSPENSION. Authorizes TDH to issue an emergency order
to suspend a license issued under this chapter, if TDH has reasonable cause to believe that the
conduct of alicense holder creates an immediate danger to the public hedlth and safety. Provides
that an emergency suspension is effective immediately without a hearing on notice to the license
holder. Requires TDH to conduct ahearing no earlier than the 10th day or later than the 30th day
after the date the hearing request is received to determine if the emergency suspension isto be
continued, modified, or rescinded. Providesthat the hearing and any apped aregoverned by TDH
rules for acontested case hearing and Chapter 2001, Government Code.

Sec. 243.015. ADMINISTRATIVE PENALTY. Authorizes TDH to assess an administrative
penalty against a person who violates this chapter or arule adopted under this chapter. Prohibits
the penalty from exceeding $1,000 for each violation. Provides that each day of a continuing
violation congtitutes a separate violation. Requires TDH to consder certain conditions, in
determining the amount of an adminigtrative penalty assessed under this section. Providesthat all
proceedings for the assessment of an administrative pendty under this chapter are considered to
be contested cases under Chapter 2001, Government Code.

Sec. 243.016. NOTICE; REQUEST FOR HEARING. Requires TDH to give written notice of
the violation to the person dleged to have committed the violation, if, after investigation of a
possible violation and the facts surrounding that possible violation, TDH determines that a
violation has occurred. Requires the notice to include certain provisons. Authorizes the person
notified to accept the determination of TDH made under this section, no later than the 20th day
after the date on which the notice is received. Requires the commissoner of human services
(commissioner) or the commissioner’ sdesigneeto issue an order gpproving the determination and
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ordering that the person pay the proposed pendlty, if the person notified of the violation accepts
the determination of TDH.

Sec. 243.017. HEARING; ORDER. Requires TDH to set a hearing, give written notice of the
hearing to the person, and designate a hearings examiner to conduct the hearing, if the person
notified falsto respond in atimely manner to the notice under Section 243.016(b) or if the person
requestsa hearing. Requiresthe hearings examiner to makefindingsof fact and conclusonsof law
and to promptly issueto the commissioner or the commissioner’ sdesignee aproposa for decision
as to the occurrence of the violation and a recommendation as to the amount of the proposed
penalty, if a pendty is determined to be warranted. Authorizes the commissoner or the
commissioner’ sdesignee by order to find that a violation has occurred and to assess a pendlty, or
to find that no violation has occurred, based on the findings of fact and conclusons of law and the
recommendations of the hearings examiner.

Sec. 243.018. NOTICE AND PAYMENT OF ADMINISTRATIVE PENALTY; JUDICIAL
REVIEW; REFUND. Requires TDH to give notice of the order under Section 243.017(c) to the
person notified. Requires the notice to include certain information. Setsforth penalty provisions.
Sets forth actions that a person who acts under Subsection (b)(3) may take within the 30-day
period. Authorizes TDH to file with the court, within five days after the date the copy isreceived,
acontest to the affidavit, if TDH receives acopy of an affidavit under Subsection (c)(2). Requires
the court to hold a hearing on the facts dleged in the affidavit as soon as practicable and to say
the enforcement of the penalty on finding that the alleged facts are true. Provides that the person
who files an affidavit has the burden of proving that the person isfinancidly unable to pay the
pendty and isfinancidly unable to give a supersedeas bond. Authorizes TDH to refer the matter
to the attorney generd for collection of the pendlty, if the person does not pay the pendty and the
enforcement of the pendty isnot stayed. Providesthat judicid review of the order isingtituted by
filing a petition as provided by Chapter 2001G, Government Code, and is under the substantial

evidencerule. Authorizesthe court to uphold and reduce the amount of the penaty and order the
person to pay thefull or reduced amount of the penalty, if the court sustainsthe occurrence of the
violation. Requires the court to order that no penalty is owed, if the court does not sustain the
occurrence of the violation. Requires the court to proceed under this subsection, when the
judgment of the court becomes final. Requires the court to order that TDH pay the appropriate
amount plus accrued interest to the person, if the person paid the amount of the penalty under
Subsection (b)(2), andif that amount isreduced or isnot upheld by the court. Requirestheinterest
to be paid for the period beginning on the date the penalty was paid and ending on the date the
penalty isremitted, if therate of theinterest isthe rate charged on loansto depository ingtitutions
by the New Y ork Federa Reserve Bank. Requires the court to order the release of the escrow
account or bond, if the person paid the penaty under Subsection (c)(1)(A), or gave a supersedeas
bond and if the amount of the penalty is not upheld by the court. Requiresthe court to order that
the amount of the pendty be paid to TDH from the escrow account and that the remainder of the
account be released, if the person paid the pendty under Subsection (¢)(1)(A) and the amount of
the pendlty is reduced. Requires the court to order the release of the bond after the person pays
the amount, if the person gave a supersedeas bond and if the amount of the penalty is reduced.

Sec. 243.019. PENALTY DEPOSITED TO STATE TREASURY. Requires a civil or
administrative pendty collected under thischapter to bedepositedinthe statetreasury to the credit
of the generd revenue fund.

Sec. 243.020. RECOVERY OF COSTS. Authorizes TDH to assess reasonable expenses and
costsagaingt apersonin an adminigirative hearing if, asaresult of the hearing, the person’ slicense
is denied, suspended, or revoked or if administrative pendties are assessed againgt the person.
Requiresthe personto pay expensesand costs assessed under thissubsection nolater than the 30th
day after the date the order of the commissioner of the commissioner’s designee requiring the
payment of expensesand costsisfina. Authorizes TDH to refer the matter to the attorney general
for collection of the expenses and costs. Authorizes the attorney genera to recover, on behaf of
the attorney generd and TDH, reasonable expenses and codts, if the attorney genera brings an
action againgt aperson under Section 243.012 or 243.014 or to enforce an adminigtrative pendty
assessed under Section 243.015, and an injunction is granted against the person or the person is
foundliablefor acivil or administrative penalty. Defines* reasonableexpensesand costs.” Requires
the costs and expenses collected under this section to be deposited in the generd revenue fund to
the credit of the ambulatory surgical center penalty account. Authorizes money in the account to
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be appropriated only to TDH to administer this chapter. Provides that Section 403.095,
Government Code, does not apply to the account.

SECTION 3. Effective date: September 1, 1999.
Makes gpplication of this Act prospective.

SECTION 4. Emergency clause.
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