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DIGEST

The 75th Texas Legidature established a comprehensve framework for planning the development and
management of the state' s water resources in Senate Bill 1. The consolidation of such authority relating
to water rights and water utilities was intentionally avoided so as not to interfere with changes to those
provisonsin S.B. 1. Thelnterim Committee on Water Resource Devel opment and Management, through
its monitoring of the implementation of S.B. 1 dso devel oped recommendations pertaining to the related
activities of the Texas Naturd Resource Conservation Commission (commisson) under S.B.1, including
the processfor creating priority groundwater management areas and groundwater conservation districts.
S.B. 1311 consolidates the emergency order and enforcement authorities of the commission related to
water rights and water utilities.

PURPOSE
As proposed, S.B. 1311 regulates development and management of water resources.

RULEMAKING AUTHORITY

Rulemaking authority is granted to the Texas Natural Resource Conservation Commission in SECTION
2 (Sections5.517(d) and Section 5.518(d), Water Code), SECTION 17 (Section 11.138(a), Water Code),
and SECTION 31 (Section 36.1074(a), Water Code) of thishill.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Section 5.504(a), Water Code, to require an emergency order to set atimefor the
hearing not later than the 20th day after the date the emergency order isissued, if the emergency order is
issued under Section 5.517 or 5.518.

SECTION 2. Amends Chapter 5L, Water Code, by adding Section 5.517, 5.518, 5.519, and 5.520, as
follows:

Sec. 5.517. EMERGENCY PERMIT TO DIVERT AND USE WATER; AMENDMENT TO
WATER RIGHT. Authorizes the Texas Natura Resource Conservation Commisson
(commission) by emergency order to issue apermit to divert and use water or amend an existing
permit, certified filing, or certificate of adjudication for aninitial period not to exceed 120 daysif
the commission finds that certain actions have taken place, except as provided by Section 5.506
and after notification to the governor. Authorizes the executive director to issue an emergency
order if an imminent thregt to the public hedlth, safety, and welfare or the environment exists that
requires emergency action before the commission can take action under Subsection (a) and there
is no feasible aternative. Requires the commission to hold hearing as provided for in Section
5.504 as soon as practicable but, not later than a certain date after issuance of the order t affirm,
modify, or set asde the order, the executive director issues an emergency order under this
subsection. Requires the person desiring the emergency to comply with Section 5.502 before the
executive director may act on the request for emergency action. Provides that the notice
requirements of Section 11.132 relating to thetimefor notice, newspaper notice, and method of
giving a person notice do not apply to a hearing held on an application for an emergency order
under this section. Requires the commission to give the generd notice of the hearing that the
commission considers practicable under the circumstances. Authorizes the commission to adopt
rules and impose fees necessary to carry out the provisions of this section. Provides that an
emergency order under this section does not vest in the grantee of any right to the diversion,
impoundment, or use of water and expires by itsterms.
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Sec. 5.518. EMERGENCY ORDER FOR TEMPORARY TRANSFER OF USE OF WATER
RIGHT. Authorizes the commission by emergency order to grant the temporary transfer and use
of dl or part of a surface water right for other than domestic or municipal use to a retail or
wholesale water supplier for public health and safety purposes. Authorizes the commission to
direct the gpplicant to timely pay the amounts for which the gpplicant may be potentidly liable
under this section and to fully indemnify and hold harmless the state, executive director, and the
commission from any and al ligbility for the order sought. Authorizes the commission to order
bond or other surety in aform acceptabl e to the commission asacondition for an emergency order
under this section. Prohibitsthe commission from granting an emergency authorization under this
section that would cause a violation of afederal regulation. Provides that a person granted an
emergency authorization under thissection isliableto the owner from whom the useistransferred
and for any damages proximately caused by the trandfer of use. Authorizes either party tofilea
complaint with the commission to determine the amount due, if, within 60 days of the termination
of the order, the parties do not agree on the amount due, or if full payment is not made. Requires
the commission, by rule, to establish adispute resol ution procedure for acomplaint filed under this
section. Authorizes an owner from whom the useistransferred to file suit to recover or determine
the amount due in adigtrict court in the county where the owner resides or hasits headquarters.
Provides that the prevailing party in asuit filed under this subsection is entitled to recover court
cost and reasonable attorney’ s fees.

Sec. 5.519. EMERGENCY WORKS SAFETY ORDER. Authorizesthe commisson to issuea
mandatory or prohibitory emergency order directing the owner of adam, levee, or other water-
storage or flood control work to repair, modify, maintain, dewater, or remove a work if the
commission finds certain conditions exi<t.

Sec. 5520. EMERGENCY ORDER FOR OPERATION OF UTILITY THAT
DISCONTINUESOPERATION OR ISREFERRED FOR APPOINTMENT OF RECEIVER.
Authorizesthe commission toissuean emergency order gppointing awilling persontotemporarily
manage and operate a utility under Section 7.403. Provides that notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 3. Amends Section 7.004, Water Code, to provide that nothing in this chapter affectstheright
of a private corporation, individua, or politica subdivison that has ajusticiable interest to pursue any
available common law remedy to enforce aright, to abate a condition of pollution or other nuisance, to
recover damages to enforce aright, or to prevent or seek redress or compensation for violation of aright
or otherwise redress an injury.

SECTION 4. Amends Chapter 7B, Water Code, by adding Section 7.034, asfollows:

Sec. 7.034. ATTORNEY’S FEES; COSTS. Authorizes a district court to award the cost of
litigation, including reasonable attorney’ s fees and expert cogts, to any political subdivision of the
dtate, private corporation, or individua that is awater right holder and that prevailsin a suit for
injunctive relief to redress an unauthorized diversion, impoundment, or use of surface water in
violation of Chapter 11 or arule adopted under Chapter 11.

SECTION 5. Amends Section 7.051(b), Water Code, to provide that except as provided by this
subsection, this subchapter does not gpply to violations of Chapter 12, 13, 16, or 36. Provides that this
chapter does apply to Section 16.236. Deletes text regarding Chapter 11 and Chapter 341, Hedlth and
Safety Code. Makes a conforming change.

SECTION 6. Amends Section 7.052, Water Code, to set forth certain penalties for violations. Makes
conforming changes.

SECTION 7. Amend Section 7.054, Water Code, to require areport regarding apossible viol ation under
Chapter 11 to dtate the facts on which the conclusion was based and recommend the amount of any
pendty. Requiresthe executive director to base the recommended amount of the proposed penalty onthe
factors provided by Section 7.053 and to anayze each factor for the benefit of the commission.

SECTION 8. Amends Section 7.069, Water Code, to require apendty collected under this subchapter to

be deposited to the credit of the general revenue fund, except as provided by Subsection (b). Requiresa
penalty collected under this subchapter from a public utility to be paid to the commission and deposited
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in the water utility improvement account as provided by Section 341.0485, Hedlth and Safety Code.
SECTION 9. Amends Chapter 7B, Water Code, by adding Section 7.076, as follows:

Sec. 7.076. COMPROMISE, MODIFICATION, OR REMISSION OF CERTAIN
PENALTIES. Authorizes the commission, notwithstanding any other provision to the contrary,
to compromise, modify, or remit, with or without condition, any penaty imposed under this
subchapter for a violation under Chapter 11.

SECTION 10. Amends Section 7.102, Water Code, to prohibit the amount of apendty for aviolation of
arule under Section 12.052 from exceeding $5000. Requires a person who causes, suffers, alows, or
permits a violation of a statute, rule, order, or permit relating to Chapter 11, to be assessed for each
violation acivil pendty not less than $100 nor greater than $5,000 for each day of each violation as the
court or jury considers proper.

SECTION 11. Amends Sections 7.1059(a) and (c), Water Code, to authorize the attorney genera to
initiate asuit for recovery of apendty under this section for aviolation under Section 13.414. Authorizes
the suit to be brought in Travis County, in the county in which the defendant resides, or in the county in
which the violation or threst of violation occurs, except as provided by this subsection. Authorizes a suit
to recover a pendty for aviolation of arule or order issued by the commission under Section 12.052 to
be brought in Travis County.

SECTION 12. Amends Chapter 7D, Water Code, by adding Section 7.1075, as follows:

Sec. 7.1075. DISPOSITION OF PENALTY COLLECTED FROM PUBLIC UTILITY.
Requires a pendty collected under this subchapter from a public utility to be pad to the
commission and deposited in the water utility improvement account as provided by Section
341.0485, Hedlth and Safety Code.

SECTION 13. Amends Chapter 7D, Water Code, by adding Section 7.112, as follows:

Sec. 7.112. LIMITATION ON SUIT FOR VIOLATION OF SECTION 11.082. Requires an
action to collect the penalty provided by Section 7.102 for a violation of Section 11.082 to be
brought within two years from the date of the alleged violation.

SECTION 14. Amends Section 7.351, Water Code, to make a conforming change.

SECTION 15. Amends Section 11.0843, Water Code, by transferring it to Chapter 7C, Water Code, and
renumbering it as Section 7.077, to delete text requiring a pendty collected under this section to be
deposited in the State treasury to the credit of the generd revenue fund. Makes conforming changes,

SECTION 16. Amends Section 11.085, Water Code, by adding Subsection (w), to provide that the
requirements of this section apply to the transfer of water from one river basin to another regardless of
whether dl or any part of the water right, permit, certified filing, or certificate of adjudication under which
the water is authorized to be used is also transferred.

SECTION 17. Amends Section 11.138(a), Water Code, to authorizethe commission, by rule, to authorize
the beneficial use, without a permit, of not more than 25 acre-feet of water, for aterm not to exceed one
year, if the diversion of water will not affect existing water right holders and the user of the water registers
the use with the commission in the manner required by the commission.

SECTION 18. Amends Section 11.139, Water Code, to authorize the commission to grant an emergency
permit, order, or amendment to an existing permit, certified filing, or certificate of adjudication under
Subchapter L, Chapter 5. Deletes text regarding emergency authorizations.

SECTION 19. Amends Section 11.173(b), Water Code, to provide that a permit, certified filing, or
certificate of adjudication or a portion of a permit, certified filing, or certificate or adjudication is exempt
from cancellation under Subsection (a) if it was obtained to meet demonstrated long-term public water
supply or eectric generation needs as evidenced by awater management plan devel oped by the holder and
congistent with projections of future water needs contained in the state water plan or if it was obtained as
theresult of the congtruction of areservoir funded, inwholeor in part, by the holder of the permit, certified
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filing, or certificate of adjudication as part of the holder’ s long-term planning.
SECTION 20. Amends Section 11.177(b), Water Code, to make conforming changes.

SECTION 21. Amends Sections 12.052(c), (d), (e) and (), Water Code, to prohibit the owner of adam
that is required to be constructed, reconstructed, repaired, or removed in order to comply with the rules
and orders promulgated under Subsection (a) of this section from wilfully failing or refusing to comply
within the 30-day period following the date of the commission’sfinal, nonappeal able order to do so and
from wilfully failing to comply with any rule or other order issued by the commission under this section
within the 30-day period following the effective date of the order. Authorizesthe commissontoissuean
emergency works safety order under Section 5.519. Deletes text regarding existing conditions of a dam.
Makes conforming changes.

SECTION 22. Amends Section 13.411, Water Code, by transferring it to Chapter 7B, Water Code, and
renumbering it as Section 7.0325, as follows:

Sec. 7.0325. New heading: ACTION TO ENJOIN OR REQUIRE COMPLIANCE: RETAIL
PUBLIC UTILITIES. Makes conforming changes.

SECTION 23. Amends Chapter 7, Water Code, by adding Subchapter |, and Sections 13.412, 13.4131,
and 13.4132, Water Code, transferred to Chapter 71, Water Code, redesignated as Section 7.401, 7.402,
and 7.403, asfollows:.

SUBCHAPTER |. RECEIVERSHIP;, SUPERVISION OF CERTAIN UTILITIES
Sec. 7.401. RECEIVERSHIP. Makes a conforming change.

Sec. 7.402. SUPERVISION OF CERTAIN UTILITIES. Authorizes the commission to require
the utility to meet, rather than abide by, conditions and requirements prescribed by the commission
and to obtain commission gpproval before taking an action under Subdivision (1), rather than
Subsection (b), of thissection. Authorizesan action or transaction for which commission gpprova
isrequired by thissection that occurswithout commission gpproval to bevoid by the commission.
Deletes text regarding the commisson’s supervison of a utility. Makes conforming and
nonsubstantive changes.

Sec. 7.403. OPERATION OF UTILITY THAT DISCONTINUES OPERATION OR IS
REFERRED FOR APPOINTMENT OF RECEIVER. Authorizes the commission to gppoint a
person under this section by emergency order under Section 5.507 and to authorize an emergency
rate increase by emergency order under Section 5.508, rather than notice of the action is adequate
if the notice is mailed or hand delivered to the last known address of the utility’s headquarters.

SECTION 24. Amends Section 13.414, Water Code, as follows:

Sec. 13.414. New heading: VIOLATION BY RETAIL PUBLIC UTILITY OR AFFILIATE
INTEREST. Prohibitsaretail public utility or affiliated interest from violating this chapter, failing
to perform aduty imposed on it, or failing, neglect, or refusing to obey an order, rule, direction,
or requirement of the commission or decree or judgment of a court. Deletes text regarding civil
pendty. Makes conforming changes.

SECTION 25. Amends Section 13.417, Water Code, by transferring it to Chapter 7B, Water Code,
renumbered as Section 7.034, Water Code, as follows.

Sec. 7.034. New heading: CONTEMPT PROCEEDINGS IN UTILITY ACTION. Makes
conforming changes.

SECTION 26. Amends Sections 35.008(b), (c), and (d), Water Code, to require the commission to call
apublic comment, rather than evidentiary hearing, to consider certain actions. Providesthat any testimony,
evidence, report, comment, or other information received by the commission at a public comment hearing
becomes part of the record of the contested case hearing on designation of the priority groundwater
management area, creation of adistrict over dl or part of the priority groundwater management area, or
addition of any part of the land in the priority groundwater management area to an existing digtrict.
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SECTION 27. Amends Chapter 35, Water Code, by adding Section 35.010, as follows:

Sec. 35.010. CREATION OF DISTRICTS ON PETITION AFTER DESIGNATION OF
PRIORITY GROUNDWATER MANAGEMENT AREA. Prohibits the commisson from
consdering the creation of a groundwater conservation digtrict in a designated priority
groundwater management area before the conclusion of the next regular session of the Texas
Legidaturefollowing the designation unlesstheloca landowners haveinitiated a petition process
under Chapter 36 for the creation of a groundwater conservation district with a priority ground
water management area.

SECTION 28. Amends Section 35.012, Water Code, by adding new Subsections (c) and (d) and
amending existing Subsection (d), to require the commission not later than a certain date on which the
commission order designating a priority groundwater management areaisissued, to send awritten notice
of the commission’ s actions to each landowner in the designation priority groundwater management area
at thelandowner’ s most recent known address as shown in the tax rolls of the county in whichtheland is
located. Requires the notice to include the commission's findings and conclusions from the data and
information considered in designating the priority groundwater management area and the commisson’s
recommendation regarding the need for a groundwater conservation district in the priority groundwater
management area. Requires the Texas Agricultura Extension Service to begin an educational program
within the area with the assstance and cooperation of the Texas Water Development Board, the
commission, other state agencies, and existing districts to inform the residents of the status of the ared's
water resources and management options including possible formation of a district. Makes conforming
changes.

SECTION 29. Amends Section 36.014, Water Code, to require the commission to give notice of the
gpplication or proposa asrequired by Section 49.011(a) and may conduct ahearing on the application or
proposal if the commission determines that a hearing is necessary under Section 49.011. Deletes text
regarding management aress.

SECTION 30. Amends Section 36.015, Water Code, to require the commission to issue an order
containing findings granting the petition or adopting the proposa, as appropriate, if the commisson finds
that adistrict requested by petition or proposed by the commission isfeasible and practicable, abenefit to
theland in the digtrict, and would be a public benefit or utility. Requires the commission by order to deny
the petition or rgect the proposd, as appropriate. Requiresthe commission to direct inits orders creating
the digtrict that an eection be called by the temporary directorsto confirm the cregtion of the district and
to elect permanent directors, if the commission grants the petition or adopts the proposal. Requires the
commission to act on the petition or its proposa within a reasonable amount of time. Deletes text
regarding the refusal to grant a petition.

SECTION 31. Amends Chapter 36D, Water Code, by adding Section 36.1074, as follows:

Sec. 36.1074. EXTENSION OF DISTRICT AUTHORITY TO ADDITIONAL AQUIFERS
WITHIN DISTRICT’' S GEOGRAPHIC BOUNDARIES. Requiresthe commission, by rule, to
establish aprocedure by which adigtrict created by specid law may petition to extend thedidtrict’s
authority to include management of any aguifer within the geographic boundaries of the district
the management of whichisnot provided for by the specid law creating any district. Requiresthe
rules adopted by the commission under this section to establish grounds for a petition described
by Subsection (@) including certain conditions. Authorizes a petition under this section to be
granted only by order of the commission.

SECTION 32. Amends Section 36.0151, Water Code, as follows:
Sec. 36.0151. New heading: NOTICE OF CREATION BY COMMISSION OF DISTRICT FOR
PRIORITY GROUNDWATER MANAGEMENT AREA. Requires the commission to notify
the county commissionerscourt of each county withterritory inthedistrict of thedistrict’ screation
as soon as practicable after issuing the order under Section 36.015(a) creating adistrict proposed
by the commission under Section 35.012(b).

SECTION 33. Amends Section 36.108, Water Code, as follows:

Sec. 36.108. New heading: JOINT PLANNING IN MANAGEMENT AREA OR PRIORITY
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GROUNDWATERMANAGEMENT AREA.. Requireseachdigtrict to prepareacomprehensive
management plan asrequired by Section 36.1071 covering that district’ srespectiveterritory, if two
or more didtricts are located within the boundaries of the same management area or priority
groundwater management area. Making conforming changes.

SECTION 34. Amends Section 341.047, Health and Safety Code, by transferring it to Chapter 7E, Water
Code, redesignating it as Section 7.1605, Water Code, as follows:

Sec. 7.1605. New heading: VIOLATIONS RELATING TO PUBLIC DRINKING WATER.
Makes conforming changes.

SECTION 35. Amends Section 341.048, Health and Safety Code, as follows:
Sec. 341.048. New heading: VIOLATION. Deletes text regarding certain violations.
SECTION 36. (a) Repeder: (1) Section 11.082, Water Code (Unlawful Use: Civil Pendty).
(2) Section 11.0841, Water Code (Civil Remedy) and Section 11.0842, Water Code
(Adminigrative Pendty).
(3) Section 13.4151,Water Code (Administrative Penalty) and Section 13.416,Water Code
(Pendties Cumulative).
(4) Section 35.004,Water Code (Desi gnation of Management Areas), Section 35.005, Water Code
(Petition to Designate a Groundwater Management Area), and Section 35.006, Water Code
(Notice for Designation of Management Areq).

(b) Section 341.049 Hed thand Safety Code (Administrative Penalty) and Section 341.050, Hedth
and Safety Code (Pendties Cumulétive).

SECTION 37. Effective date: September 1, 1999.
SECTION 38. Makes application of this Act prospective.

SECTION 39. Emergency clause.
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