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DIGEST

Currently, Texaslaw establishesguidelinesfor school digtrictsto follow when utilizing design and building
contracts for permanent improvements. Procedures were established in legidation during the 75th
Legidature for school districtsto follow when entering into contracts with construction manager-agents
and congtruction managers-at-risk, aswell asentering into job contracts. Thelegidation aso provided that
ingtitutions of higher education would be able to utilize the design/build process for their permanent
improvements. C.S.S.B. 669 setsforth new procedura guidelinesto clarify and streamlinethe dternative
congtruction methods used by school districts and universties.

PURPOSE

Asproposed, C.S.S.B. 669 regulates school district purchases and contractsand construction and repair
of improvements by ingtitutions of higher education.

RULEMAKING AUTHORITY

This bill does not grant any additiona rulemaking authority to a state officer, ingtitution, or agency.

SECTION BY SECTION ANALYSIS

SECTION 1. Amends Sections 44.31(a), (d), (f), (9), (h), (i), (j), and (1), Education Code, to require dl
school digtrict contracts, except contracts for the purchase of produce or vehicle fud, valued at $25,000
or morein the aggregate for each 12-month period to be made by the method that providesthe best value
for the district, including a request for proposals, for services other than construction services and ajob
order contract for the minor construction, repair, rehabilitation, or alteration of afacility. Authorizesthe
board of trustees of the district to adopt rules and procedures for the acquisition of goods or services.
Provides that this section does not apply to contracts, rather than feesreceived, for professional services.
Providesthat in atwo-step procurement process, thetimeand placewhere the second-step bids, proposdls,
or responseswill bereceived are not required to be published separately. Authorizes the board of trustees
to determineif the delay posed by the procurement, rather than competitive bidding, process prescribed
by this subchapter would prevent or substantialy impair the conduct of classes or other essentia school
activities, then contracts for the replacement or repair of the equipment or facilities be made on termsthe
board of trustees determines to be gppropriate under the circumstances, if school equipment or facilities
are destroyed or severely damaged. Authorizes a school digtrict, rather than board of trustees, to acquire
computers and computer-related equipment, including computer software, through the General Services
Commission under contracts entered into in accordance with Chapter 2157, Government Code. Deletes
text regarding architect’s fees, attorney fees, and fees for fiscal agents and text regarding competitive
bidding as otherwise required by this section. Makes conforming and nonsubstantive changes.

SECTION 2. Amends Chapter 44B, Education Code, by adding Section 44.0311, asfollows:

Sec. 44.0311. DELEGATION. Authorizesthe board of trustees of the district, as appropriate, to
delegate its authority under this subchapter regarding an action authorized or required by this
subchapter to be taken by a school digtrict to adesignated person, representative, or committee.
Requires the digtrict to provide notice of the delegation and the limits of the delegation in the
request for bids, proposals, or qudifications, or in an addendum to therequest. Providesthat if the
digtrict fails to provide that notice, a ranking, selection, or evauation of bids, proposals, or
qudifications other than by the board of trustees in an open public meseting is advisory only.
Prohibitsthe board from delegating the authority to act regarding an action authorized or required
by this subchapter to be taken by the board of trustees of a school digtrict.
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SECTION 3. Amends Section 44.032(f), Education Code, to authorize a court to enjoin performance of
a contract made in violation of this subchapter, rather than Section 44.031(a) or (b). Authorizes any
interested party to bring an action for an injunction. Entitlesaparty, rather than citizen, who prevailsinan
action brought under this subsection to reasonable attorney’ s fees as approved by the court.

SECTION 4. Amends Section 44.035, Education Code, as follows:

Sec. 44.035. New heading: EVALUATION OF BIDS AND PROPOSALS FOR
CONSTRUCTION SERVICES. Requires the board of trustees of a school district that is
congdering a congtruction contract usng a method specified by Section 44.031(a), before
advertising, to determine which method provides the best vaue for the digtrict. Requires the
digtrict to base its selection among offerors on criteria authorized to be used under Section
44.031(b). Requires the didtrict to publish in the request for bids, proposals, or quaificationsthe
specific criteriathat will be used to eva uate the offerors and the rd ative weights, if any, givento
thecriteria. Requiresthedistrict to document the basis of its selection and to makethe evaluations
public on or before awarding the contract. Deletes text regarding a school district using
competitive sealed proposals to select a contractor for construction services, to sdect a
construction manager to base its selection or award on a combination of price and other factors
that the district determines. Deletes text authorizing competitive sealed proposals to discuss
proposa s with offerors after proposals have been opened to alow for clarification and changes.
Deletestext authorizing the digtrict to take adequate precautions to ensure that information from
competing proposalsis not disclosed to other offerors.

SECTION 5. Amends Section 44.036(a)(3), Education Code, to redefine “ design criteria package.”

SECTION 6. Amends Sections 44.036(e), (f) and (j), Education Code, to require the district to evaluate
statements of qualifications, rather than proposals, and select adesign-build firm in two phases. Requires
thedigtrict in phase oneto prepare arequest for qualifications. Requiresthe district to qudify amaximum
of five offerors to submit additional informationa and, if the district chooses, to interview for find
selection. Requires the digtrict in phase two to eva uate the information submitted by the offerors on the
basis of the sdlection criteria stated in the request for qudifications and the results of any interview.
Authorizes the digtrict to request additional information regarding certain items. Requires the district to
rank each proposa submitted onthebasisof the criteriaset forthin therequest for qudifications. Requires
the district to select the design-build firm that submits the proposal offering the best value for the district
on the basis of the published sdlection criteriaand on its ranking evauations. Requiresthe district to first
attempt in good faith to negotiate with the selected offeror a contract on fair and reasonable terms.
Requiresthedidtrict to formally and in writing, end negotiationswith that offeror and proceed to negotiate
with the next offeror in the order of the salection ranking until a contract is reached or negotiations with
al ranked offerorsend, if thedigtrict isunableto negotiate a satisfactory contract with the selected offeror.
Reguiresthefirm’ sengineersor architectsto completethedesign, submitting al designelementsfor review
and determination of scope compliance to the district or district’s engineer or architect before or
concurrently with construction. Requiresthe pena sumsof the performance and payment bondsdelivered
to the district each to be in an amount equa to the project budget, as specified in the design criteria
package, if afixed contract amount or guaranteed maximum price has not been determined at thetime a
design-build contract isawarded. Requiresthedesign-build firm to deliver thebondsnot later thanthe 10th
day dfter the date the design-build firm executes the contract unless the design-build firm furnishesa bid
bond or other financia security acceptable to the didtrict to ensure that the design-build firm will furnish
the required performance and payment bonds when a guaranteed maximum price is established. Deletes
text regarding technica proposals, implementation, and costing methodol ogies in response to a formal
request for proposals based on the design criteria package.

SECTION 7. Amends Sections 44.037(b) and (c), Education Code, to authorize a district using the
congtruction manager-agent method, under contract between the district and the construction manager
agent, to requirethe construction manager-agent to provideadministrative personne, equi pment necessary
to perform duties under this section, and on-site management and other services specifiedin the contract.
Prohibitsthe digtrict’ s engineer or architect from serving aone or in combination with another person, as
the construction manager-agent unless the engineer or architect is hired to serve as the construction
manager-agent under a separate or concurrent procurement process conducted in accordance with this
subchapter. Provides that this subsection does not prohibit the district’'s engineer or architect from
providing customary construction phase services under the engineer’ s or architect’ sorigind professond
service agreement in accordance with applicable licensing laws.
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SECTION 8. Amends Sections 44.038 and 44.039, Education Code, as follows;

Sec. 44038. CONTRACTS FOR FACILITIES: CONSTRUCTION MANAGER-AT-RISK.
Prohibits the digtrict’s engineer, architect, or construction manager-agent for a project from
serving aone or in combination with another, as the construction manager-at-risk. Requires the
digtrict to select the construction manager-at-risk in either a one-step or two-step process.
Requires the digtrict to prepare a request for proposals, in the case of a one-step process, or a
request for qualifications, in the case of atwo-step process that includes general information on
the project site, project scope, schedule, sdlection criteria, estimated budget, and the time and
place for receipt of proposals or qudifications, as gpplicable, a tatement as to whether the
selection process is a one-step or two-step process, and other information that may assist the
digtrictinitsselection of aconstruction manager-at-risk. Requiresthedigtrict to satethe selection
criteriaintherequest for proposasor qudifications, asapplicable. Authorizesthe sdlection criteria
to include the offeror’s experience, past performance, safety record, proposed personnd and
methodology, and other appropriate factors that demonstrate the capability of the construction
manager-at-risk. Authorizesthe digtrict to request, aspart of the offeror’ sproposa, proposed fees
and pricesfor fulfilling the generd conditions, if aone-step processis used. Prohibits the district
from requesting fees or pricesin step one, if atwo-step processis used. Authorizesthedidtrict in
steptwo to request that five or fewer offerors, selected soldly onthebasisof qualifications, provide
additional information, including the construction manager-at-risk’ sproposed feeand itspricefor
fulfilling the genera conditions. Requires the digtrict to receive at each step to receive, publicly
open, and read aoud the names of the offerors. Requires the district, at the appropriate step, to
also read aoud the fees and prices gtated in each proposal. Requires the district to select the
offeror that submits the proposal that offers the best value for the district based on the published
selection criteriaand on its ranking evaluation. Requires the digtrict to first attempt in good faith
to negotiate with the selected offeror a contract on fair reasonable terms. Requires the district to
formaly and in writing, end negotiations with that offeror, rather than terminate further
discussions, and proceed to negotiate with the next offeror in the order of the selection ranking
until a contract is reached or negotiations with all ranked offerors end. Requires a construction
manager-at-risk to publicly advertise, in accordance with Section 44.031(g), and receive bids,
raher than solicit either competitive bids or competitive sedled proposals. Requires the
construction manager-at-risk and thedisgtrict or itsrepresentativeto review, rather than receiveand
open, al trade contractor or subcontractor bidsor proposalsinamanner that does not disclosethe
content of the bid or proposa during the salection process to a person not employed by the
construction manager-at-risk, engineer, architect, or district. Authorizesthe construction manager-
at-risk, without advertising, to itsdf fulfill the contract requirements or select areplacement trade
contractor or subcontractor to fulfill the contract requirements, if a selected trade contractor or
subcontractor defaultsin the performance of itswork or failsto execute a subcontract after being
selected in accordance with this section. Requires pend sums of performance and payment bonds
ddivered to the digtrict to be in an amount equal to the project budget, as specified in the request
for qudifications, if a fixed contract amount or guaranteed maximum price has not been
determined at the time the contract is awarded. Requires the construction manager to ddliver the
bonds not later than the 10th day after the date the construction manager executes the contract
unless the congtruction manager furnishes abid bond or other financia security acceptableto the
district to ensurethat the construction manager will furnish therequired performance and payment
bonds when a guaranteed maximum price is established.

Sec. 44.039. SELECTING CONTRACTS FOR CONSTRUCTION SERVICES THROUGH
COMPETITIVE SEALED PROPOSALS. Requiresthedistrict to select those servicesfor which
it contracts in accordance with Section 2254.004, Government Code, and to identify themin the
request for proposals. Requiresthedistrict to statein therequest for proposalsthe selection criteria
that will be used in sdlecting the successful offeror, rather than in the request for proposals.
Requiresthe didtrict to receive, publicly open, and read doud the names of the offerorsand, if any
are required to be stated, al prices, stated in each proposal. Requires the district to first attempt
in good faith to negotiate with the selected offeror a contract on fair and reasonable terms.
Authorizesthe district and its engineer or architect to discuss with the selected offeror optionsfor
ascope or time modification and any price change associated with the modifications, rather than
cost reduction. Requires the district to formally in writing, end negotiations with that offeror,
rather than terminate further discussions, and proceed to the next offeror in the order of the
selection ranking until acontract isreached or dl proposasarergected, if thedigtrict isunableto
negotiate a contract with the selected offeror. Deletes text regarding selection criteria and
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prequalifications. Makes conforming changes.

SECTION 9. Amends Section 44.040(b), Education Code, to provide that Section 271.027(b), Local
Government Code, does not apply to abid or proposal submitted under this section.

SECTION 10. Amends Section 44.041, Education Code, as follows:

Sec. 44.041. New heading: JOB ORDER CONTRACTSFORFACILITIESCONSTRUCTION
OR REPAIR. Authorizes a school district to award job order contracts for the minor
congtruction, repair, rehabilitation, or dteration of afacility. Authorizes the school district to
establish contractua unit prices for a job order contract by certain procedures. Authorizes the
district to award job order contractsto one or morejob order contractorsin connection with each
solicitation of bidsor proposas. Authorizesthe order to beafixed price, lump-sum contract based
substantialy on contractua unit pricing applied to estimated quantities or to be aunit price order
based on the quantitiesand lineitems delivered. Providesthat the baseterm of ajob order contract
isfor the period and with any renewal option that the district setsforth in therequest for proposals.
Prohibits the base term from exceeding two years and is not renewable without further
advertisement and solicitation of proposds, if the didtrict fals to advertise that term. Requires
those servicesto be provided in accordance with gpplicablelaw, if ajob order contract or an order
issued under the contract requiresengineering or architectural servicesthat congtitute the practice
of engineering within the meaning of the Texas Engineering Practice Act or the practice of
architecture within the meaning of Chapter 478, Acts of the 45th Legidature, Regular Session,
1937. Deletestext regarding time and material ratesfor varioustypes and classifications of work.
Deletes text regarding experienced, past performance, proposed personnel and methodology,
safety record, and other appropriated factors. Deletes text regarding a statement of work
negotiated between the district or its representative and the contractor.

SECTION 11. Amends Section 51.779, Education Code, as follows:

Sec. 51.779. New heading: EVALUATION OF BIDS AND PROPOSALS FOR
CONSTRUCTION SERVICES. Requires an ingtitution of higher education (ingtitution) that is
congdering a construction contract, before advertising, to determine which method providesthe
best value for the ingtitution. Requires the ingtitution to base its selection among the offerors on
criteria established by the ingtitution. Requires the ingtitution to publish in the request for bids,
proposds, or qudifications the specific criteriathat will be used to evauate the offerorsand the
relative weights, if any, given to the criteria. Requires the ingtitution to document the basis of its
selection and to make the evauation public on or before the award of the contract. Deletes text
regarding competitive sedled proposals.

SECTION 12. Amends Section 51.780(a)(3), Education Code, to redefines “design criteria package.”

SECTION 13. Amends Sections 51.780(f) and (k), Education Code, to require the board or its
representativeto eva uate satementsof qualifications, rather than proposal's, and select adesign-build firm
intwo phases. Requiresthe board or itsrepresentative to prepare arequest for qualifications. Requiresthe
board or its representative to qualify a maximum of five offerors to submit additiond information and, if
the board or its representative chooses, to interview for final selection. Requires the board or its
representativeto eva uate the information submitted by the offerorson the basis of selection criteriastated
intherequest for qudifications and the results of any interview. Authorizesthe board or its representative
to request additiond information regarding demonstrated competence and qudifications. Prohibits the
board or its representative from requiring offerors to submit detailed engineering or architectura designs
as part of the proposal. Requires the board or its representative to rank each proposa submitted on the
basis of the criteria specified in the request for qudifications. Requires the board or its representative to
select the design-build firm that submitsthe proposd offering the best valuefor theingtitution onthe basis
of the published selection criteriaand on ranking evaluations. Requiresthe board or its representative to
first attempt in good faith to negotiate with the selected offeror a contract on fair and reasonable terms.
Requiresthe ingtitution formally and in writing, to end al negotiations with that offeror and proceed to
negotiate with the next offeror in the order of the sdection ranking until a contract is reached or
negotiations with all ranked offerors end, if the board or its representative is unable to negotiate a
satisfactory contract with the selected offeror. Makes conforming and nonsubstantive changes.

SECTION 14. Amends Sections 51.781(b) and (c), Education Code, to authorize an ingtitution using the
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construction manager-agent, under the contract between the ingtitution and the construction manager-
agent, to requirethe construction manager-agent to provideadministrative personnd, equi pment necessary
to perform duties under this section, and on-site management and other services specified in the contract.
Prohibitsthe ingtitution’ s engineer or architect form serving, alone or in combination, as the construction
manager-agent, unlessthe engineer or architect is hired to serve asthe construction manager-agent under
a separate or concurrent procurement conducted in accordance with this subchapter. Provides that this
subsection does not prohibit the ingtitution’ sengineer or architect from providing customary congtruction
phase services under the engineer’s or architect’ s original professond service agreement in accordance
with gpplicable licenang laws. Makes conforming changes.

SECTION 15. Amends Sections 51.782-51.784, Education Code, as follows:

Sec. 51.782. CONTRACTS FOR FACILITIES: CONSTRUCTION MANAGER-AT-RISK.
Prohibits the ingtitution’s engineer, architect, or construction manager-agent for a project from
serving aone or in combination with another, as the construction manager-at-risk. Requires the
governing body of aningtitution (board) to select the construction manager-at-risk in either aone-
step or two-step process. Requires the board to prepare arequest for proposds, in the case of a
one-step process, or request for quaifications, in the case of a two-step process that includes
generd information on the project site, project scope, schedule, sdlection criteria, estimated
budget, and thetimeand placefor receipt of proposalsor qudifications, asapplicable, astatement
as to whether the selection processis a one-step or two-step process, and other information that
may assist the board in its selection of aconstruction manager-at-risk. Requiresthe board to state
the selection criteriain the request for proposas or qudifications, as applicable. Authorizes the
selection criteria to include the offeror’ s experience, past performance, safety record, proposed
personnel and methodology, and other appropriate factors that demonstrate the capability of the
congtruction manager-at-risk. Authorizesthe board to request, as part of the offeror’ s proposal,
proposed feesand pricesfor fulfilling thegenerd conditions, if aone-step processisused. Prohibits
the board from requesting fees or pricesin step one, if atwo-step processis used. Authorizesthe
board in step two to request that five or fewer offerors, sdected solely on the basis of
qudifications, provide additional information, including the construction manager-a-risk’s
proposed fee and its price for fulfilling the general conditions. Requiresthe board, at each step, to
receive publicly open, and read adoud the names of the offerors. Requires the board, at the
appropriate step, to aso read a oud the feesand prices stated in each proposal . Requiresthe board
to select the offeror that submitsthe proposal that offersthe best value for the board based on the
published sdelection criteria and on its ranking evaluation. Requires the board to first attempt in
good faith to negotiate with the selected offeror acontract on fair and reasonable terms. Requires
the board to formally and in writing, end negotiations with that offeror, rather than terminate
further discussions, and proceed to negotiate with the next offeror in the order of the selection
ranking until a contract is reached or negotiations with al ranked offerors end. Requires a
construction manager-at-risk to publicly advertise, in accordance with Section 44.031(g), and
receive bids, rather than solicit either competitive bids or competitive seaed proposas. Requires
the construction manager-at-risk and the board or itsrepresentative to review, rather than receive
and open, all trade contractor or subcontractor bidsor proposalsin amanner that doesnot disclose
the content of the bid or proposa during the salection process to a person not employed by the
construction manager-at-risk, engineer, architect, or district. Authorizesthe construction manager-
at-risk, without advertising, to itsdlf fulfill the contract requirements or select areplacement trade
contractor or subcontractor to fulfill the contract requirements, if a selected trade contractor or
subcontractor defaultsin the performance of itswork or failsto execute a subcontract after being
selected in accordance with this section. Requires pend sums of performance and payment bonds
ddivered to the digtrict to be in an amount equal to the project budget, as specified in the request
for qudifications, if a fixed contract amount or guaranteed maximum price has not been
determined at the time the contract is awarded. Requires the construction manager to ddliver the
bonds not later than the 10th day after the date the construction manager executes the contract
unless the construction manager furnishes abid bond or other financia security acceptable to the
district to ensurethat the construction manager will furnish therequired performance and payment
bonds when a guaranteed maximum price is established.

Sec. 51.783. SELECTING CONTRACTOR FOR CONSTRUCTION SERVICESTHROUGH
COMPETITIVE SEALED PROPOSALS. Requiresthe board to select those servicesfor which
it contracts in accordance with Section 2254.004, Government Code, and to identify themin the
request for proposals. Requiresthe board to statein therequest for proposal sthe selection criteria
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that will be used in sdecting the successful offeror, rather than in the request for proposals.
Requires the board to receive, publicly open, and read doud the names of the offerorsand, if any
are required to be stated, dl prices, stated in the proposal. Requires the board to first attempt in
good faith to negotiate with the selected offeror a contract on fair and reasonable terms.
Authorizes the board and its engineer or architect to discuss with the selected offeror optionsfor
ascope or time modification and any price change associated with the modifications, rather than
cost reduction. Requires the board to formaly and in writing, end negotiations with that offeror,
rather than terminate further discussions, and proceed to the next offeror in the order of the
selection ranking until acontract isreached or dl proposasarergected, if thedigtrict isunableto
negotiate a contract with the selected offeror. Deletes text regarding selection criteria and
prequalifications. Makes conforming changes.

Sec. 51.784. New heading: JOB ORDER CONTRACTSFORFACILITIESCONSTRUCTION
OR REPAIR. Authorizesan ingtitution to award job order contracts for the minor construction,
repair, rehabilitation, or ateration of afacility. Authorizes the ingtitution to establish contractual
unit pricesfor ajob order contract by certain procedures. Authorizesthe board to award job order
contracts to one or more job order contractors in connection with each solicitation of bids or
proposals. Authorizes the order to be a fixed price, lump-sum contract based substantially on
contractua unit pricing applied to estimated quantities or to be a unit price order based on the
quantities and line items ddlivered. Provides that the base term of ajob order contract is for the
period and with any renewal option that the institution sets forth in the request for proposals.
Prohibits the base term from exceeding two years and is not renewable without further
advertisement and solicitation of proposdls, if the indtitution failsto advertise that term. Requires
those servicesto be provided in accordance with gpplicablelaw, if ajob order contract or an order
issued under the contract requiresengineering or architectural servicesthat constitute the practice
of engineering within the meaning of the Texas Engineering Practice Act or the practice of
architecture within the meaning of Chapter 478, Acts of the 45th Legidature, Regular Session,
1937. Deletestext regarding time and material ratesfor varioustypes and classifications of work.
Del etestext regarding experience, past performance, proposed personnd and methodol ogy, safety
record, and other appropriated factors. Deletes text regarding a statement of work negotiated
between the district or its representative and the contractor.

SECTION 16. Effective date: September 1, 1999.
Makes gpplication of this Act prospective.

SECTION 17. Emergency clause.

SUMMARY OF COMMITTEE CHANGES

SECTION 7.

Amends Section 44.037(b), Education Code, to authorize a district using the construction
manager-agent method, under contract between the district and the construction manager agent,
to require the construction manager-agent to provide administrative personnel, equipment
necessary to perform duties under this section, and on-sSite management and other services
specified in the contract. Provides that this subsection does not prohibit the district’ s engineer or
architect from providing customary construction phase servicesunder theengineer’ sor architect's
origina professona service agreement in accordance with applicable licenang laws. Deletesthe
provision regarding aconstruction manager-agent’ sservicesthat are servicesother thanthedesign
sarvices cusomarily performed by an engineer or architect.

SECTION 8.
Amends Section 44.038, Education Code, to authorize the district to request, as part of the

offeror’s proposal, proposed fees and prices for fulfilling the general conditions, if a one-step
process is used.
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SECTION 10.

Amends Section 44.041, Education Code, to provide a new heading: JOB ORDER
CONTRACTS FOR FACILITIES CONSTRUCTION OR REPAIR

SECTION 14.

Amends Sections 51.781(b) and (c), Education Code, to authorize an ingtitution using the
congtruction manager-agent, under the contract between the ingtitution and the congtruction
manager-agent, to require the construction manager-agent to provide administrative personne,
equipment necessary to perform duties under this section, and on-site management and other
services specified in the contract. Provides that this subsection does not prohibit the ingtitution’s
engineer or architect from providing customary construction phase services under the engineer’s
or architect’ soriginal professiond serviceagreement in accordance with applicablelicensng laws.
Deetesaprovison regarding aconstruction manager-agent’ sservicesthat are servicesother than
the design services customarily performed by an engineer or architect.

SECTION 15.
Amends Section 51.782(e), Education Code, to authorize the board to request, as part of the
offeror’s proposa, proposed fees and prices for fulfilling the generd conditions, if a one-step
process is used.

Amends Section 51.784. to provide a new heading: JOB ORDER CONTRACTS FOR
FACILITIES CONSTRUCTION OR REPAIR.
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