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DIGEST AND PURPOSE

C.S.SB. 11 proposes parts of the recommendations contained in the Senate Hedlth Services
Committee’ sinterim report. C.S.S.B 11 stipulates that a patient can only be marketed to with express
written authorization; grants patients the right to access and append their inaccurate medical records;
grants patients the right to know how an entity is using their medical information in the form of an easy
to understand public notice; establishing privacy standards to be adopted within medica research based
upon federdly adopted guiddines. Thishill provides the Texas Department of Insurance the authority to
promulgate medicd privacy rules for the insurance industry operating in Texas and prohibits any attempt
to re-identify de-identified hedlth information. C.S.S.B 11 a0 provides the attorney genera the
authority to sueto stop aviolation, and provides individuds the right to sue to stop their information
from being shared without permission.

RULEMAKING AUTHORITY

Rulemaking authority is expresdy granted to the Texas Department of Health in SECTION 1 (Sections
181.004, 181.056, and 181.101, Health and Safety Code) of this hill.

SECTION BY SECTION ANALYSS

SECTION 1. Amends Title 2, Hedlth and Safety Code, by adding Subtitle I, asfollows:

SUBTITLE I. MEDICAL RECORDS
CHAPTER 181. MEDICAL RECORDS PRIVACY
SUBCHAPTER A. GENERAL PROVISIONS

Sec. 181.001. DEFINITIONS. Defines “adminigrative billing information,” “clinical hedlth
record,” * covered entity,” “disclose,” “disease management,” “financid inditution,” *hedlth care
entity,” “hedth care facility,” “hedth care operations,” “hedth care payer,” “hedth care
practitioner,” “Health Insurance Portability and Accountability Act and Privacy Standards,”
“hedlth research,” “hedlth research,” “payment,” “person,” “pharmaceutica company,”
“protected hedth information,” “reidentification,” and “trestment.”

Sec. 181.002. APPLICABILITY. Provides that this chapter does not affect the confidentiaity
that another statute creates for any information. Provides that this chapter does not apply to
certain benefits, plans, or entities. Provides that this chapter controlsto the extent that it is
dricter than the provisons of the Hedlth Insurance Portability and Accountability Act and
Privacy Standards.

Sec. 181.003. PROCESSING PAYMENT TRANSACTIONSBY FINANCIAL
INSTITUTIONS. Defines “financid indtitution.” Provides that to the extent that a covered
entity engagesin activities of afinancid indtitution, or authorizes, processes, clears, stles, hills,
transfers, reconciles, or collects payments for afinancid inditution, this chapter and any rule
adopted under this chapter does not apply to the covered entity with respect to those activities,
including certain other conditions.
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Sec. 181.004. NONPROFIT AGENCIES. Requires the Texas Department of Health (TDH)
to by rule exempt certain agencies or providers.

[Reserves Sections 181.005-181.050 for expansion.]
SUBCHAPTER B. ACCESS TO AND USE OF HEALTH CARE INFORMATION

Sec. 181.051. PATIENT ACCESS TO INFORMATION; FEE. (@) Requires a covered
entity or hedlth care entity, with an exception, to permit an individua who is the subject of a
clinica hedth record, the individua’ s designee, or another individuad authorized by law to obtain
anindividua’ s clinica hedlth record to ingpect and copy any clinicd hedth record, including
records received from another heglth care entity or covered entity, except for any clinica hedth
record collected or created in the course of aclinica research trid, that the entity maintains or
controls and thet relates to the individua. Authorizes the covered entity or hedlth care entity to
charge retrieva and copying fees as provided by law or regulation, or in the absence of alaw
or regulation, areasonable fee.

(b) Providesthat a psychologist licensed under Chapter 501 (Psychologist), Occupations

Code, or apsychiatrist or other physician who is providing psychologica or psychiatric services
to an individud is not required to permit the individua to ingpect or copy a persond diary
created by the psychologists, psychiatrist, or physcian containing protected hedth information
relating to the individud if the information contained in the diary has not been disclosed to a
person other than another psychologist or psychiatrist or physician for the specific purpose of
clinical supervision conducted in the regular course of trestment.

(c) Providesthat a hedlth care practitioner is not required to permit an individua to inspect or
copy theindividud’s clinica health record if the hedlth care practitioner determines that access
to the information would be harmful to the physica, mental, or emotiona hedth of the
individud.

(d) Authorizes a hedlth care practitioner to redact or otherwise prevent disclosure of
confidentid information about another individua or family member of the individud who has not
consented to the release information, as otherwise provided by law.

(&) Requiresthe covered entity or hedth care entity, not later than the 30th day after the date a
covered entity or health care entity receives arequest and payment, to provide the requested
informetion.

Sec. 181.052. APPENDANT OR AMENDMENT TO HEALTH RECORDS. Authorizesa
hedlth care entity, at the entity’ s discretion, to require that an gppendant or amendment to an
individua’ s clinica health record be designated as *a patient supplement.”

Sec. 181.053. DISCLOSING, USING, ACCESSING, OR OBTAINING PROTECTED
HEALTH INFORMATION. (a) Prohibits a covered entity, except to carry out treatment,
payment, or hedlth care operations, from disclosing, using, accessing, or obtaining protected
hedlth information unless the individua who is the subject of the protected hedth information
has provided certain authorization.

(b) Prohibits a covered entity from using, accessing, requesting, or requiring the disclosure of
more protected health information than is reasonably related to the specific purpose that is
dated in the express written authorization. Prohibits a covered entity from refusing to provide
protected hedlth information requested by a hedth care practitioner for use in providing hedlth
care services.

(c) Provides that a covered entity may disclose, access, or obtain protected hedth information
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only for the purpose stated in the express written authorization.

(d) Authorizes a covered entity to disclose protected health information without obtaining the
express written authorization of theindividud if the disclosure is made in response to a
subpoenain ajudicid or adminigirative proceeding.

(e) Prohibits a covered entity from conditioning services on the provision of express written
authorization by the individua to disclose protected health information when the information is
not directly related to the services being provided.

Sec. 181.054. INFORMATION OR RESEARCH. (a) Authorizes a covered entity or health
care entity to disclose protected hedth information to a person performing hedlth research,
regardless of the source of funding of the research, for the purpose of conducting health
research, only if the person performing health research has obtained certain authorization.

(b) Requires a privacy board to perform certain acts.

(c) Authorizes aprivacy board to grant awaiver of the express written authorization for the use
of protected hedth information if the privacy board obtains certain documentation.

(d) Requires awaiver to be sgned by the presiding officer of the board or the presiding
officer’s designee.

() Requires the privacy board to review the proposed research a a convened meeting at
which amgority of the privacy board members are present, including & least one member who
satisfies the requirements of Subsection (b)(2). Requires the waiver of express written
authorization to be approved by the mgjority of the privacy board members present at the
meeting, unless the privacy board elects to use an expedited review procedure. Authorizesthe
privacy board to use an expedited review procedure only if the research involves no more than
minimd risk to the privacy of the individua who isthe subject of the protected hedth
information of which use or disclosure os being sought. Authorizes the review and gpprova of
the waiver of express written authorization, if the privacy board dects to use an expedited
review procedure, to be made by the presiding officer of the privacy board or by one or more
members of the privacy board as designated by the presiding officer.

(f) Authorizes a covered entity or hedlth care entity to disclose protected hedth information to a
person performing hedlth research if the covered entity or hedlth care entity obtains from the
person performing the hedlth research representations that certain conditions are met.

Sec. 181.055. DISCLOSURE OF INFORMATION TO PUBLIC HEALTH AUTHORITY.
Authorizes a covered entity to use or disclose protected hedlth information without the express
written authorization of the individua for certain necessary public hedth activities or to comply
with the requirements of any federd or state hedth benefit program. Authorizes a covered entity
to disclose protected hedlth information to certain entities.

Sec. 181.056. REQUIRED NOTICE. Requires a covered entity or health care entity
conducting disease management or hedth care operations, on request, to provide written notice
to an individua of the entity’ s practices with repect to its uses and disclosures of protected
hedlth information. Requires notice under this section to include certain information. Requires
the TDH by rule to adopt a standardized notice of information practices.

[Reserves Sections 181.057-181.100 for expansion.]

SUBCHAPTER C. EXPRESSWRITTEN AUTHORIZATION
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Sec. 181.101. FORM. Requires express written authorization required by this chapter to bein
writing and signed by certain individuas. Authorizes documentation of express written
authorization, for purposes of this section, to be satisfied by the use of dectronic sgnatures,
computerized express written authorization documentation, or other technologica means of
recording express written authorization. Requires the TDH by rule to adopt standards regulating
the content and form of the express written authorization.

Sec. 181.102. EXPIRATION. Provides that an express written authorization to disclose,
access, or use protected hedlth information is vaid until the expiration date or event specified in
the documentation or until it is revoked by the individua. Prohibits a covered entity, except as
provided by this section, coercing an individua to Sgn an express written authorization required
under this chapter. Authorizes a person engaged in hedlth research to require an individud’s
express written authorization to disclose protected hedth information as a condition of the
individua’ s participation in the research.

[Reserves Sections 181.103-181.150 for expansion]
SUBCHAPTER D. PROHIBITED ACTS

Sec. 181.151. REIDENTIFIED INFORMATION. Prohibits a person from reidentifying or
attempting to reidentify an individua who is the subject of any protected hedth information
without obtaining the individua’ s consent or authorization if required under this chapter or other
Sate or federd law.

Sec. 181.152. CONTACT FOR PURPOSES OF PROMOTION OR ADVERTISEMENT.
Prohibits a covered entity or hedth entity from using, ng, or disclosing the protected
hedlth information for the promotion or advertissment by any person or entity of specific
products or servicesif the covered entity or hedlth care entity receives, directly or indirectly, a
financid incentive or remuneration from athird party for the use, access, or disclosure, without
the express written authorization of the individua who isthe subject of protected hedth
information. Prohibits a covered entity from conditioning services upon receipt of required
express written authorization for activities described in this section. Provides that “ promotion or
advertisement of specific products or services’ does not include treatment, disease
management, or health care operations, except that health care operations as defined by
Section 181.001(9)(C) may be prohibited under this section.

[Reserves Sections 181.153-181.200 for expansion.]
SUBCHAPTER E. ENFORCEMENT

Sec. 181.201. INJUNCTIVE RELIEF; CIVIL PENALTY. Authorizes the attorney generd to
indtitute an action for injunctive relief to restrain aviolation of this chapter. Authorizesthe
atorney generd, in addition to the injunctive rdlief provided by this section, to indtitute an action
for civil pendties againgt a covered entity or health care entity for aviolation of this chepter.
Prohibits acivil pendty assessed under this section from exceeding $3,000 for each violation.
Authorizes the court, if the court in which an action under this section is pending finds that the
violations have occurred with a frequency asto congtitute a pattern or practice, to assessacivil
penalty not to exceed $250,000. Requires the court, if the attorney generd substantidly prevails
in an action for injunctive relief or acivil penaty under this section, to avard the atorney
generd reasonable attorney’ s fees, cogts, and expenses incurred obtaining the relief of pendty,
including court costs and witness fees.

Sec. 181.202. INDIVIDUAL INJUNCTIVE RELIEF. Authorizes an individua who is

aggrieved by aviolation of this chapter to inditute an action againgt a covered entity or hedth
care entity for appropriate injunctive rdief. Requires the court, if the individud isthe prevailing
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party, to award reasonable attorney’ s fees and other litigation costs and expenses reasonably
incurred.

Sec. 181.203. SOVEREIGN IMMUNITY . Provides that this chapter does not waive
overeign immunity to suit or lighility.

SECTION 2. Amends Title 1, Insurance Code, by adding Chapter 28B, asfollows:
CHAPTER 28B. PRIVACY OF HEALTH INFORMATION
SUBCHAPTER A. GENERAL PROVISIONS

Art. 28B.01. DEFINITIONS. Defines “hedth information,” “licensee,” and “nonpublic
persond hedth information.”

Art. 28B.02. PERSONALLY IDENTIFIABLE HEALTH INFORMATION: PRIVACY
NOTICE AND DISCLOSURE AUTHORIZATION. Requires alicensee to obtain an
authorization to disclose any nonpublic persond hedth information before making such a
disclosure. Authorizes the request for authorization required by this article to be in written or
electronic form and requires it to pecify certain information. Provides that the right of the
consumer or customer to revoke an authorization a any timeis subject to therights of an
individua who acted in reliance on the authorization before receiving notice of arevocation.
Requires the licensee to retain the origina or a copy of the authorization in the record of the
individua who isthe subject of the nonpublic persond hedth information.

Art. 28B.03. DELIVERY OF AUTHORIZATION. Authorizes arequest for authorization and
an authorization form to be delivered to a consumer or a customer if the request and the
authorization form are clear and conspicuous. Requires alicense to include ddivery of the
authorization in a notice to the consumer or customer only if the licensee intended to disclose
protected hedth information under this chapter.

Art. 28B.04. EXCEPTIONS. Authorizes alicensee to disclose nonpublic persond hedth
information to the extent that the disclosure is necessary to perform the certain insurance
functions on behdf of that licensee. Setsforth listing of insurance functions.

Art. 28B.05. EXCEPTION FOR COMPLIANCE WITH FEDERAL RULES. Provides that
this subchapter does not apply to a licensee who complies with any standards governing the
privacy of individualy identifiable heglth information adopted by the United States Secretary of
Hedth and Human Services under Section 262(a), Hedlth Insurance Portability and
Accountability Act of 1996 (42 U.S.C. Section 1320d-1320d-8).

Art. 28B.06. PROTECTION OF FAIR CREDIT REPORTING ACTS. Prohibits this chapter
from being construed to modify, limit, or supersede the operation of the Fair Credit Reporting
Act (15 U.S.C. Section 1681 et seg.) and an inference from being drawn based on this chapter
regarding whether information is transaction or experience information under Section 603 (15
U.S.C. Section 1681a). Provides that this chapter does not preempt or supersede a state law
related to medica record, hedth, or insurance information privacy that isin effect on duly 1,
2002.

Art. 28B.07. VIOLATION; PENALTIES. Prohibits a licensee from knowingly or wilfully
violating this chapter. Authorizes the TDH to investigate any dleged violaion of this chapter and
to impose fines and other sanctions as determined to be appropriate in accordance with
Chapters 82 andd4 of this code and the other insurance laws of this Sate.

SECTION 3. (a) Effective date: Providesthat Chapter 181, Health and safety Code, as added by this
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Act, takes effect September 1, 2003.

(b) Effective date: Provides that Chapter 28B, Insurance Code, as added by this Act, takes
effect January 1, 2002.

(c) Authorizes the commissioner of insurance to delay the date for compliance with Chapter
28B, Insurance Code, as added by this Act, if the commissioner determines that an entity needs
more time to establish policies and systems to comply with the requirements of that chapter.

(d) Makes an authorization or consent granting access to an individud’s hedlth care records
prospective.

SUMMARY OF COMMITTEE CHANGES

SECTION 1. Amends As Filed SB. 11, Title 2, Hedlth and Safety Code, as folows:

. Amends the proposed defintions of “treatment,” “protected hedth information,”
“payments,” “hedlth research,” “hedth care payer,” “admidrative billing information,”
“covered entity,” “disclose,” * disease management,” and “hedlth care provider.”

. Deetes definitions for “audit tral,” “ computerized records system,” “deidentified hedth
information,” “hedlth care delivery revirew,” “hedlth research,” and “ sengtive hedth
informaton.”

. Adds definitionsfor “financid inditution,” “hedth care entity,” “Hedth Insurance
Portability and Acountability Act and Privacy Standards,” “person,” and
“pharmaceutical company.”

. Adds new language to proposed Section 181.002 regarding what this chapter does not
apply to.

. Replaces proposed Section 181.003 (DELAY ED EFFECT) with a new proposed
section entitled PROCESSING PAYMENT TRANSACTIONS BY FINANCIAL
INSTITUTIONS.

. Adds Section 181.004 (NONPROFIT AGENICES).

. Modifies Section 181.051 to require that a covered entity and a hedlth care entity must
dlow certain personsto obtain an individua’s clinica hedth record.

. Replaces proposed Section 181.052 (DISCLOSURE OR USE OF PROTECTED
HEALTH INFORMATION) with previous proposed Section 181.059 entitled
APPENDANT OR AMENDMENT TO HEALTH RECORDS.

. Replaces proposed Section 181.053 (USE OF CLINICAL HEALTH RECORDYS)
with a new proposed section entitled DISCLOSING, USING, ACCESSING, OR
OBTAINING PROTECTED HEALTH INFORMATION.

. Replaces proposed Section 181.054 (USE OF ADMINISTRATIVE BILLING
INFORMATION) with a new proposed section entitied INFORMATON OR
RESEARCH.

. Replaces proposed Section 181.055 (SENSITIVE HEALTH INFORMATION) with

anew proposed section entitled DISCLOSURE OF INFORMATION TO PUBLIC
HEALTH AUTHORITY.
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. Replaces proposed Section 181.056 (DIRECTORY INFORMATION) with a new
proposed section entitled REQUIRED NOTICE.

. Deletes proposed Sections 181.057 (NEXT OF KIN), 181.058 (INFORMATION
FOR RESEARCH), 181.059 (APPENDANT TO HEALTH RECORDS), 181.060
(REQUIRED NOTICE), and 181.061 (MARKETING AND EDUCATIONAL
INFORMATION).

. Replaces the previoudy proposed heading of SUBCHAPTER C (HEALTH CARE
PAY ERS) with EXPRESSWRITTEN AUTHORIZATION.

. Replaces proposed Section 181.101 (NOTICE TO INDIVIDUAL) with anew
proposed section entitled FORM.

. Replaces proposed Section 181.102 (CONTACT WITH PATIENT) with anew
proposed section enitled EXPIRATION.

. Deletes proposed Sections 181.103 (DISEASE MANAGEMENT PROGRAM),
181.104 (CONSENT REQUIRED), and 181.105 (HEALTH CARE DELIVERY
REVIEW).

. Replaces the previoudy proposed heading of SUBCHAPTER D (INFORMED
CONSENT) with PROHIBITED ACTS.

. Replaces proposed Section 181.151 (FORM) with a new proposed section entitled
REIDENTIFES INFORMATION.

. Replaces proposed Section 181.152 (CONTENT OF CONSENT) with anew
proposed section entitted CONTACT FOR PURPOSES OF PROMOTION OR
ADVERTISEMENT.

. Deletes proposed Sections 181.153 (EXPIRATION), 181.154 (REVOCATION),
and 181.155 (MODEL CONSENT).

. Replaces the previoudy proposed heading of SUBCHAPTER E (PROHIBITED
ACTS) with ENFORCEMENT.

. Replaces proposed Section 181.201 (DEIDENTIFIED INFORMATION) with anew
proposed section entitled INJUNCTIVE RELIEF; CIVIL PENALTY.

. Replaces proposed Secton 181.202 (COERCED CONSENT) with a new propsed
section entitled INDIVIDUAL INJUNCTIVE RELIEF.

. Replaces proposed Section 181.203 (REFUSAL TO PROVIDE HEALTH CARE)
with a new proposed section entitied SOVERIEGN IMMUNITY .

. Déeletes previoudy proposed SUBCHAPTER F (ENFORCEMENT).

. Deletes proposed Sections 181.251 (INJUNCTIVE RELIEF; CIVIL PENALTY),
181.252 (INDIVIDUAL INJUNCTIVE RELIEF; CIVIL CAUSE OF ACTION),
181.253 (CRIMINAL OFFENSE), and 181.254 (DISCIPLINARY ACTION).

SECTION 2. Adds anew proposed CHAPTER 28B (PRIVACY OF HEALTH INFORMATION)
gpplicable to entities licensed by the Texas Department of Insurance.
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SECTION 3. Effective date. Renumbered from SECTION 2.
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